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Abstract 
 
The re-emergence of piracy in the late 20th century, especially off the coast of Somalia, 
highlighted a number of threats to good order at sea all of which can be traced back to the 
perceived inability of states to exercise jurisdiction.  Most states follow the permissive 
approach to jurisdiction, limiting the exercise of jurisdiction to specific principles such as 
territoriality, nationality, passive personality, protection of the state and universality.  
Consequently the exercise of state jurisdiction beyond territorial limits will only take place in 
accordance with the rules of international law as contained in the United Nations Law of the 
Sea Convention (UNCLOS).  Starting with the legal framework provided by UNCLOS as 
supplemented by the United Nations Convention on the Suppression of Unlawful Acts 
against the Safety of Maritime Navigation (SUA Convention) and United Nations Security 
Council Resolution 2077 (2012), an investigation into the challenges surrounding piracy can 
serve to extrapolate the challenges facing states in general in the facilitation of good order at 
sea.  Although this paper argues the existence of adequate international laws and 
jurisdiction, remaining challenges for the effective control of piracy include inadequate 
domestic legislation together with a lack of capacity to facilitate custody and speedy 
prosecution after capture, the perceived reluctance of states to prosecute suspects, creating 
a ‘catch and release’ policy, as well as the fear of asylum.  These challenges are 
exacerbated by the application of international human rights law possibly influencing the 
effectiveness of multi-force operations.  Possible solutions may include the use of ship-riders 
to overcome evidential problems, co-operation agreements with countries in the affected 
regions to prosecute offenders, the institution of anti-piracy courts and increasing regional 
co-operation.  With all the focus placed on anti-piracy operations the question remains:  
What is the operational reality viz-a-viz the legal reality?  How can we use the lessons 
learned in regards to piracy in other maritime crimes?  Using piracy as a test case this paper 
contends that a unitary solution should be pusued for all crimes committed at sea. 
 
Introduction 
 
Good order at sea not only relates to safe and secure shipping, but also the ecologically 
sustainable development of marine resources in accordance with international law.1  Bad 
order as highlighted by the re-emergence of piracy in the late 20th century, especially off the 
coast of Somalia, highlighted a number of threats to good order at sea whether related to the 
sea as a resource, medium of transportation, an area of sovereignty or as natural 
environment subject to overuse and pollution.2  It appears that all these threats relate back 
to one common denominator: the inability or perceived inability of states to exercise 
jurisdiction. 
 
Jurisdiction can be defined as “the competence of a state to exercise its governmental 
functions by legislation, executive and enforcement action, and judicial decrees over persons 
and property.”3  While civil jurisdiction being controlled by the rules of private international 
law seldom leads to protest, the exercising of criminal jurisdiction often results in public 
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debate and protest by states claiming to have jurisdiction. Consequently most of the 
international law rules on jurisdiction relate to criminal offences.4    
 
There are two approaches with regard to the question of jurisdiction.5  In terms of the first 
approach States cannot exercise their jurisdiction in another State’s territory unless there is 
a permissive rule of international custom or convention.6  In terms of the second approach, 
States have a wide discretion to extend their jurisdiction to persons, property and acts 
outside their territory unless if there is a prohibitive rule.7  Most states, seeking to limit the 
exercise of extraterritorial jurisdiction in criminal matters, follow the first approach relying on 
permissive principles such as territoriality, nationality, passive personality, protection of the 
state and universality.8   
 
From these principles it is concluded that the exercise of state power beyond territorial limits 
is exceptional.  Therefore the extraterritorial exercise of state jurisdiction over maritime areas 
and vessels at sea requires explanation.  
 
International law framework 
 
Except where expressly provided for in international treaties, good order on the high seas9 
depends exclusively on the laws of the flag state.10  Warships and ships owned or operated 
by governments only for governmental or non-commercial service, enjoy “complete immunity 
from the jurisdiction of any state other than the flag state”.11  Other vessels are limited by a 
number of exceptions in their freedom of the high seas including war ships’ right of visitation 
and inspection when there is a reasonable suspicion of piracy, slave trading or unauthorised 
broadcasting.12 
 
According to Shaw “the most formidable of the exceptions to the exclusive jurisdiction of the 
flag state and to the principle of the freedom of the high seas is the concept of piracy.”13  
 
UNCLOS defines piracy as: 
  

(a) any illegal acts of violence or detention, or any act of depredation committed 
for private ends by the crew or passengers of a private ship or a private 
aircraft, and directed: 
(i) on the high seas, against another ship or aircraft, or against persons 

or property on board such ship or aircraft; 
(ii) against a ship, aircraft, persons or property in a place outside the 

jurisdiction of any State; 

                                                           
4
 Dugard at 147; Malanczuk, P. 1997. Akehurst’s Modern Introduction to International Law, 6

th
 edition, 

London: Routledge, at 110. 
5
 The case of S.S. Lotus, France v Turkey, 1927 PCIJ Reports, Series A no 10. 

6
 The case of S.S. Lotus, France v Turkey, 1927 PCIJ Reports, Series A no 10, at 18 para 45.  Also 

see Kaunda and Others v President of the Republic of South Africa 2005 (4) SA 235 (CC) at para 38. 
7
 The case of S.S. Lotus, France v Turkey, 1927 PCIJ Reports, Series A no 10, at 18 para 46. 

8
 Dugard at 150 states that there should be “a direct and substantial connection between the state 

exercising jurisdiction and the matter in question.”  Ryngaert, C. 2008. Jurisdiction in International 
Law, Oxford: Oxford University Press, at 21 agrees with Dugard that in practice states use the 
restrictive approach.  
9
 UNCLOS, Article 89 describes the high seas as those parts of the sea not included in the exclusive 

economic zone or in the territorial sea or in the internal waters of a state. 
10

 UNCLOS, Article 92; High Seas Convention, Article 6; Shaw, M. 2003. International Law, 5
th
 edition, 

Cambridge: Cambridge University Press, at 545 and Malanczuk at 272. 
11

 UNCLOS, Articles 95 and 96; High Seas Convention, Articles 8 and 9. 
12

 UNCLOS, Article 110.   
13

 Shaw at 548. 



3 

 

(b) any act of voluntary participation in the operation of a ship or of an aircraft 
with knowledge of facts making it a pirate ship or aircraft; 

(c) any act of inciting or of intentionally facilitating an act described n 
subparagraph (a) or (b).14 

 
An act must thus satisfy five criteria to constitute piracy: it must be committed on the high 
seas, be of a violent nature, include at least two vessels, the aggressor ship must be a 
private ship15 and the act must be committed solely for private aims.16  The UNCLOS 
definition has been generally accepted as a reflection of pre-existing customary international 
law and it is recognized as the most authoritative codification of piracy law.17 
 
UNCLOS determines that all States have an obligation to cooperate to the fullest possible 
extent in the repression of piracy18 and have universal jurisdiction19 on the high seas to seize 
pirate ships and aircraft, or a ship or aircraft taken by piracy and under the control of pirates, 
and arrest the persons and seize the property on board.20  However there are constraints on 
the exercising of these enforcement rights. 
 
A seizure on account of piracy may only be carried out by a warship or if another vessel is 
used it must be clearly marked and identifiable as being on authorised government service.21  
These seizures must comply with certain minimum safeguards.  Guilfoyle identified at least 
three sets of duties that the boarding state should comply with from state practice as 
demonstrated by various regional and international agreements.22  Firstly account should be 
taken of the need not to endanger the safety of life at sea, the safety and security of the ship 
and its cargo, and not to prejudice any commercial or legal interests of the flag state.  The 
second set of duties that relates closely to the commercial interests of the flag state provides 
for reasonable steps to avoid undue detainment or delay.  The third set of duties requires 
boarding states to conduct boarding and search in accordance with international law, to treat 
all persons aboard in accordance with their basic human dignity and international human 
rights law, within available means afford fair treatment to anyone against whom proceedings 
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are commenced, ensure that any measures taken are environmentally sound and to ensure 
that the ship’s master is advised of the intention to board and afforded the earliest 
opportunity to contact the ship’s owner and the flag state.23  
 
Since UNCLOS provides the basis for jurisdiction as well as the necessary enforcement 
mechanisms24 one would expect that there should not be any serious challenges in this 
regard.  However reality reflects the opposite.  Starting with the definition, an investigation 
into the challenges surrounding piracy also provides the opportunity to extrapolate the 
challenges facing states in general in the facilitation of good order at sea. 
 
It seems that the definition of piracy is rather narrow.  Although states have universal 
jurisdiction over piracy, the offence is limited to the high seas and it must be committed by 
one ship on another ship.25  In reality a large number of ships are also captured and their 
crews held for ransom in territorial waters, amounting at most to armed robbery subject to 
the jurisdiction of the territorial state.26  In the case of Somalia the Security Council 
broadened the scope of the definition by continuous reference to “piracy and armed robbery 
at sea”.27  Although the concept of armed robbery is not defined in the Security Council 
Resolutions it seems to carry the meaning routinely used by the International Maritime 
Organisation (IMO) being all acts of violence, excluding piracy, committed for private ends 
against a ship or persons or property on board such ship within territorial waters.28  It is thus 
similar to piracy with the exception of the place and the exclusion of the two ships 
requirement.  The Security Council however reiterated that the resolution only applies to 
Somalia and shall not be considered as establishing customary international law.29 
  
Piracy must be committed for private ends.  Attacks on ships and their crew for political 
motives are not piracy under international law.  However these attacks are still unlawful 
under the United Nations Convention on the Suppression of Unlawful Acts against the Safety 
of Maritime Navigation. (SUA Convention)30 De Bont declares that to the best of his 
knowledge Somali pirates never attempted to use the private ends provision in argument 
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against a piracy charge.31  Guilfoyle reports that Somali Pirates even declare that they 
operate for private ends, the reason being that some ransoms cannot be paid under anti-
terrorism regulations.32    
 
Another shortfall is the so called two ships requirement, which requires pirates to use a ship 
to attack another ship: thus an aggressor ship and a victim ship. An act committed by a crew 
member or passenger aboard a ship and not against another ship is not piracy.33 When 
members of a Palestine Liberation Organization faction took control of the Italian cruise ship 
Achille Lauro in 1985, the act did not constitute piracy because the aggressors had boarded 
the ship in its last port, thus, no aggressor ship.34 
 
The SUA Convention, that has still not been signed by Somalia, provides for a wide range of 
unlawful acts that might endanger the safety of ships as well as their crews, including the 
seizure and taking control of a ship by force or intimidation.35  It fills the geographical gap left 
by the UNCLOS definition of piracy because it applies to all maritime areas including 
territorial waters.  It also fills the gap left by the private ends requirement in that it applies to 
politically motivated attacks.  By providing for internal seizure the SUA Convention also 
solves the two ships requirement.  Nevertheless it should be kept in mind that the SUA 
Convention was rather meant to address international terrorism.36  In fact the SUA 
Convention never uses the word piracy.37  Being treaty law it does not have the same 
potential wide application than UNCLOS.  It does not create universal jurisdiction and its 
application is limited to those States that signed the SUA Convention. 
 
Except for the various maritime zones jurisdiction is exercised within a certain geographical 
area.  Although more prevalent along the African West coast there are also conflicting 
sovereignty claims along the East African coast.  In the case of Kenya and Somalia, Kenya 
claims that the maritime border should run directly east parallel to the line of latitude while 
Somalia claims that it should run perpendicular to the coastline.38  These claims that 
primarily relate to natural resources may, if left unattended, impact negatively on co-
operation and the exercise of jurisdiction to promote good order at sea.  
 
Resolution 2077 (2012), recalls almost all previous resolutions on piracy and consolidates 
them into one document.39  The Resolution reaffirms the international law as reflected in 
UNCLOS as the legal framework for the combating of piracy and armed robbery at sea, as 
well as other ocean activities.40  The Security Council expresses its concerns about the 
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reported involvement of children in piracy off the coast of Somalia, the release of suspects 
without facing justice, the continuing limited capacity of states and domestic legislation to 
facilitate custody and prosecution of suspected pirates after capture, the inhumane 
conditions hostages face in captivity and the effect of escalating ransom payments and the 
lack of enforcement of the arms embargo41 on the growth of piracy off the coast of 
Somalia.42  Recognizing instability in Somalia as one of the underlying causes of piracy and 
armed robbery off the coast of Somalia,43 the Security Council acknowledges the 
contribution of various non-governmental organisations, urges further co-operation among 
both state and non-state actors and adopts a number of decisions regarding the prosecution 
of suspected pirates.  It would seem throughout this resolution that there is in fact a marked 
increase in emphasise on the prosecution of suspected pirates, not only their apprehension.  
However, reaffirming UNCLOS as the basis of the applicable international law the resolution 
does not do enough to facilitate a pro-prosecution environment.  UNCLOS still only provides 
a right to prosecute, not a duty to do so.44 
 
The Resolution reiterates the need to bring to justice not only suspected pirates but also key 
figures of criminal networks involved in the planning, organising, facilitation and financing or 
profiting from attacks highlighting that there are more role players involved than only the 
ones operating at sea.45  
  
The international law framework created by both UNCLOS and the SUA Convention may 
suggest a sufficient address of jurisdiction over piracy as an international crime, but the 
challenge lies on a practical level in the execution of substantive international criminal law.46  
The manner in which piracy should be suppressed is not addressed.  UNCLOS makes no 
specific provision for co-operation between States on criminal matters.  It does however lay 
a foundation for allowing such co-operation since it sets out the jurisdictional rights and 
duties of states within their respective maritime zones and require states to take action 
against a number of specific offences.47 
 
To solve the gaps left by UNCLOS, Cheuh proposes the effective application of the number 
of international treaties in existence that addresses crimes relating to piracy.48  She also 
favours a wide interpretation of those treaties that could be classified as anti-terrorism 
treaties to include other maritime crimes, since they were ultimately adopted to address 
specific crimes, albeit crimes often committed by terrorists.49  In certain instances a wide 
interpretation also carries the advantage of mandatory rather than discretionary interstate 

                                                                                                                                                                                     

addressing other issues negatively influencing good order at sea.  Although these offences mentioned 
in the resolution remain piracy-related it may be argued that it possibly opens the door in the Security 
Council addressing other good order at sea concerns. 
41

 Established by Resolution 733 (1002). 
42

 Resolution 2077 (2012) preamble, as well as para 8. 
43

 Resolution 2077(2012). 
44

 Guilfoyle 2010 at 144.  UNCLOS only requires co-operation but do not have any mechanisms to 
compel such co-operation. 
45

 Resolution 2077 (2012) preamble, paras 5, 9, 16, 24 
46

 Guilfoyle 2009 at 23. 
47

 Cheuh W. L. 2013. ‘Extradition and Mutual Legal Assistance in the Prosecution of Serious Maritime 
Crimes: A Comparative and Critical Analysis of Applicable Legal Framework’, Working Paper, Hague 
Centre for Studies and Research at 3 and 21. 
48

 Cheuh at 8-9, see also Geiss & Petrig at 187 referring to these treaties as the “extradite or 
prosecute” treaties.  In terms of these treaties a State has a free choice to extradite an offender or 
submit the case without delay to the relevant authorities for prosecution. 
49

 Cheuh at 9.  Reference is made inter alia, to the SUA Convention and the 1979 International 
Convention against the Taking of Hostages. 



7 

 

co-operation.50  On a second level Geiss and Petrig emphasize the need for regional 
agreements to meet region specific needs.51  On a third level the lacunas created by 
international law must be filled by domestic law.  The existence of universal jurisdiction alone 
is not enough since it is limited to those instances where the crime of piracy is committed in 
the high seas.52  It does not provide for acts of piracy committed in territorial waters and 
even where it was committed on the high seas, there is still a need for domestic prosecution 
of apprehended pirates making it clear that even those countries that signed the SUA 
Convention require adequate domestic legislation as well as the capacity to facilitate custody 
and prosecution of suspected pirates after capture.53  
 
Human rights 
 
The successful domestic prosecution of piracy depends on the effective application of 
international human rights law, including concerns regarding the use of force when 
conducting these operations including the arrest, detention and subsequent fair trial rights of 
the pirates as well as their actual prosecution and punishment.54 
  
Use of force 
 
Although the vessels deployed in combating piracy mostly constitute of the armed forces of 
the various countries, it must be kept in mind that anti-piracy co-operation and operations 
are essentially law enforcement operations.  Therefore it is not a mandate for the armed 
forces to use targeted lethal force as would be the case in military operations governed by 
International Humanitarian Law.55  The use of reasonable force requires an alignment of 
domestic law with international human rights law.56  The rules as it apply to anti-piracy 
operations, or all maritime operations for that matter, has not been adequately developed.  
Guilfoyle57 suggests that the use of force must be limited to what is “necessary and 
proportionate” under the circumstances and where a ship is stopped to be boarded warning 
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shots may be used where required.58  The use of force will only be regarded a justified when 
used as a last resort.59  The use of military vessels to render a ship unseaworthy by 
immobilization is therefore only acceptable as a last resort in terms of UNCLOS.60  SUA 
limits the use of force to the minimum that is necessary and reasonable under the 
circumstances.61  The principle of minimum force applies throughout, from the moment of 
stopping a vessel for boarding, during the boarding itself as well as during the period spent 
on board.62 
 
Arrest and fair trial rights 
 
Piracy, unlike other maritime crimes such as human trafficking and drug prevention, allows a 
state to unilaterally search a ship if it is suspected of piracy and then subsequently arrest the 
perpetrators and seize the vessel.  Other maritime crimes generally require consent from the 
flag state before its vessels may be boarded and seized.63  Ships on the high seas are 
generally only subject to the jurisdiction of their own flag’s state.  Law enforcement is 
therefore subject to consent by the flag state, or strictly governed by treaty law.64  Piracy is 
the exception – it is the only crime, apart from slavery and unauthorised broadcasting to a 
limited extent, which grants UNCLOS parties general enforcement jurisdiction, allowing for 
the arrest and detention of suspected pirates, irrespective of the flag state status of the 
boarded vessel.65 
 
In the event of a reasonable suspicion of piracy, a warship may verify the flag of the 
suspected ship, which verification may include visiting the suspect ship to inspect its 
documentation and if necessary to conduct further examination on board.66  In the Somali 
region the determination of when a ship is reasonably suspected of piracy is problematic due 
to the practice of using fishing vessels for piracy and vice versa.  This may be exacerbated 
by the use of merchant vessels as mother ships to launch piracy attacks.  The prevalent 
nature of piracy in this region renders a large number of ships suspect.67  Once the suspicion 
is confirmed the enforcement measures which include arrest of the suspects and seizure of 
the ship and the property on board come into operation.68  
 
Prosecution and punishment 
 
There are a number of challenges in the successful prosecution of pirates.69  Although the 
treaties mentioned all indicate a positive duty to suppress piracy, none of these conventions 
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actually compel States to in fact prosecute and punish suspected pirates.70  The release of 
pirates without trial has been a matter of concern and it is estimated that in a six-month 
period in 2010 as many as 700 pirates were released after capture without trial.71 
International law determines that the responsibility for the prosecution of offenders within 
their territorial waters falls to the coastal state.  In the case of piracy Somalia remains the 
exception.  With the permission of the Somali government the Security Council has 
authorised the international community to pursue and prosecute pirates within Somali 
territorial waters.  Together with the mentioned lack of domestic legislation, the multiple 
number of countries that co-participate in anti-piracy operations can make it difficult to 
determine which country’s rules are to be applied in the prosecution of the pirates, stressing 
the need for inter-State agreements regarding the transfer and prosecution of suspected 
pirates.72  
 
To date the international community mainly concentrated on the development of co-
operation in interdiction and seizure of ships leaving the handing over and prosecution of 
suspected pirates in the background.73  Therefore there are currently no clear guidelines in 
the prosecution of piracy suspects.  While no particular approach can be singled out, 
Middelburg identifies a number of options for prosecution74 further indicating the 
indecisiveness within the international community in this regard.  The possibilities include: 
 

1. Prosecution on the basis of jurisdiction. 
2. Prosecution in the International Criminal Court. 
3. Prosecution in the flag state. 
4. Prosecution in third countries. 
5. Prosecution in an International Piracy Tribunal. 

 
Prosecution on the basis of jurisdiction75 
 
According to this approach the appropriate prosecuting authority will be either the country in 
whose territory the suspect is captured or the country of his/her nationality.76  This is not 
always the best solution.  Somalia, as an example, has no effective government and 
judiciary, making the successful prosecution of pirates within its territory difficult.  Even in 
regions where more formal governmental structures are in place, such as Puntland and 
Somaliland, the application of the law remains problematic.77  Domestic legislation may be 
non-existent (as is the case in Somaliland), or it may be outdated or non-compliant with the 
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provisions of UNCLOS.78  Following a model of jurisdictional prosecution would also be 
impossible where the pirate’s country of origin does not provide for the crime of piracy – one 
cannot be prosecuted for something that is not a crime in that jurisdiction. 
  
Of greater concern is the risk of unfair trial and other human rights abuses that may occur in 
a lawless state.  In terms of the various international treaties, such as the United Nations 
Convention against Torture (UNCAT), a person cannot be returned to a place where there 
are “substantial grounds for believing that he would be in danger of being subject to 
torture”79 or in fact any other serious human rights violation.  In spite of a lack of express 
legislation criminalising piracy, Puntland did prosecute a number of pirates.  The United 
Nations (UN) have however pointed out that these prosecutions were faced with a number of 
concerns such as delays in trial, a lack of defence council, bribery and poor prison 
conditions,80 all impacting negatively on the human rights of the suspects.  Similar concerns 
have been raised regarding prosecutions in Somaliland.  Although the UN is of the opinion 
that countries such as the Seychelles, Kenya and Mauritius conduct their trials in 
accordance with international standards, the standards within their prisons are of grave 
concern.81 
 
Apart from these concerns many African countries are also involved in conflicts which in turn 
may prevent or hamper regional cooperation in the combating and prosecution of pirates. 82  
Disputes about maritime boundaries as well as an inability of some states to delineate 
maritime zones, makes it difficult to determine jurisdiction over the suspects since it is not 
clear in whose territory the pirate was in fact captured.83  
 
Prosecution in the International Criminal Court. 
 
The International Criminal Court (ICC) only has jurisdiction over the international crimes: war 
crimes, crimes against humanity and genocide.84  War crimes and crimes against humanity 
are arguably the most serious international crimes.  The Rome Statute only applies to the 
most serious crimes, recognising that “grave crimes threaten the peace, security and well-
being of the World”.85  Piracy, although described as a threat to international peace, cannot 
be regarded in the same light as war crimes and crimes against humanity.86  It does not 
threaten the well-being of the world.87  It also does not fall within in the ICC’s jurisdiction.  To 
claim jurisdiction an amendment of the Rome Statute or an additional protocol to the Rome 
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Statute would be required.  Considering the opposition to the inclusion of crimes covered by 
the SUA Convention in the Rome Statute88, it is highly unlikely that signatory countries will 
agree to the addition of piracy as a crime under jurisdiction of the ICC. 
 
Even if piracy could be included within the jurisdiction of the ICC, it may not be the best 
solution to the challenge of prosecution.  The ICC does not seem to have the capacity to 
handle a large number of piracy cases.89  To date it has only been able to complete one trial 
up to sentencing stage, taking approximately nine years to complete.90 
  
It should also be remembered that only those States who have signed the Rome Statute are 
subject to the jurisdiction of the ICC.  African countries most affected by piracy around the 
Horn of Africa91 are not signatories to the Rome Statute, effectively excluding its jurisdiction. 
 
Prosecution in the flag state 
 
The general position in international law, adopted by UNCLOS, is that the flag state (in this 
instance the arresting state) has primary jurisdiction and should therefore conduct the 
domestic prosecution of arrested pirates.92  This does not however seem to have gained 
acceptance by those states involved in combating piracy.93  Although the legal framework 
may exist there seems to be lack of political will with flag states to claim jurisdiction.94 
 
States only seem interested in the prosecution of pirates where their own interests have 
been affected, for example the killing of one of their citizens or the high-jacking one of their 
vessels.95  Trials may prove to be expensive and time consuming.  With domestic courts 
usually overburdened with domestic crimes it is not inconceivable that states may shy away 
from prosecuting pirates where they have no interests to protect.   
 
As in the case of prosecution on the basis of jurisdiction, flag states may also have 
inadequate domestic legislation to prosecute pirates.  Without the legal framework created 
by their domestic laws flag states are unable to prosecute arrested pirates.96 
 
South Africa, also involved in anti-piracy operations off the Somali coast, can prosecute 
arrested pirates in terms of the Defence Act 42 of 2002.  However to date they did not 
prosecute one suspect, choosing to hand over captured pirates to a third party in terms of a 
Memorandum of Understanding with Mozambique. 
 
States may also be hesitant to prosecute pirates due to concerns relating to asylum claims.97  
Especially in the case of Somalia as a failed state and the appalling conditions in the 
country, this may be a real concern for flag states.  Various examples are cited in the 
literature where suspected pirates have indicated their intent to apply for asylum in the 
prosecuting country.98  Apart from the pirates then qualifying for residency, their families, 
depending on the applicable immigration legislation may consequently apply for residency, 

                                                           
88

 Middelburg at 51. 
89

 Middelburg at 52. 
90

 ICC (International Criminal Court). (2012, March 14). The Prosecutor v Thomas Lubango Dyilo, No: 
ICC-01/04-01/06. Judgement pursuant to Article 74 of the Statute. Retrieved March 14, 2012, from 
http://www.icc-cpi.int/iccdocs/doc/doc1379838.pdf 
91

 Somalia, Ethiopia, Eritrea and Sudan, see Middelburg at 53. 
92

 UNCLOS, Article 105; Cheuh at 5. 
93

 Middelburg at 55, Geiss & Petrig at 168. 
94

 Middelburg at 55. 
95

 Middelburg at 55-56, Geiss & Petrig at 30-31. 
96

 Middelburg at 56. 
97

 Middelburg at 57. 
98

 Middelburg at 57. 



12 

 

opening the door to countless more asylum seekers.  Where these individuals face a real 
threat of persecution or torture on their return to their home countries, the prosecuting 
country would be obliged to grant asylum or risk contravening an assortment of treaties. 
 
The difference in crimes and sentencing in various domestic jurisdictions raises a fair trial 
concern affecting the individual’s right to equal treatment by the law.  Middelburg99 for 
example refers to pirates sentenced by a Dutch court to five years’ imprisonment and those 
sentenced by a Yemen court to death. 
 
Prosecution in third countries 
 
Due to the various reasons mentioned countries may prefer pirates not to be tried in their 
domestic courts and serving lengthy prison sentences in their prisons.100  Consequently 
these countries conclude memorandums of understanding with third countries willing to 
prosecute and incarcerate pirates.  The negative aspect of third country agreements lies in 
their temporary nature.  They have been entered into with the aim of eventually returning to 
the “normal” state of affairs.  In order to facilitate the return to the normal state of affairs the 
Security Council has passed a number of resolutions aimed at the strengthening of regional 
co-operation in law enforcement operations.  These agreements grant the third countries 
more law enforcement power than UNCLOS and accordingly allow law enforcement 
operations within the territorial waters of Somalia.101  The general practice seems to be that 
patrolling naval states hand over piracy suspects to African States.102  These transfers are 
not done in terms of formal extradition treaties103 but on request of the State or international 
organisation having the suspect in custody.  Although there is also no general prescribed 
handing over procedure, parties abide by specific transfer agreements and the application of 
human rights law.104  Two such agreements are the prosecution agreement entered into with 
Kenya as well as the Djibouti code of conduct. 
 
The Kenya agreement 
 
The United Kingdom, the US, the European Union, Canada, Denmark and China have 
entered into an agreement with Kenya to conduct the prosecution of suspected pirates 
captured by these countries.105  Kenya’s proximity to the Somali coastline ensures swift 
handing over after arrest, negating concerns around an individual’s right to a prompt trial.  
Although the suspected pirates are likely not of Kenyan nationality, Kenya may exercise 
jurisdiction in terms of the principles of universal jurisdiction where the pirates have been 
captured in the high seas.106  Where the suspects are captured in the territorial waters of 
Somalia universal jurisdiction would arguably not apply but Kenya could still claim jurisdiction 
in terms of the Security Council’s resolutions.  Their domestic legislation defines piracy in a 
manner that reflects UNCLOS and has also incorporated the SUA Convention, allowing 
Kenya to prosecute crimes against the safety of ships in their domestic courts.107  A problem 
with this transfer agreement is that it does not adequately cover the criteria and proceedings 
to be followed during transfer.  Suspects are not given the same procedural safeguards 
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rendered to extradited individuals, for example leaving them without the right to make 
representations against their transfer or allow them access to their files.  All that is required 
is that they be treated humanely and in accordance with international human rights law.  The 
transferring party is also not required to assess any individual case prior to transfer.108   
 
Although Kenya withdrew from this agreement in 2010 due to the burden placed on its 
judicial system, they continue to accept suspected pirates for prosecution on a case-to-case 
basis by applying the terms of the previous agreements.109  Even though the Kenyan human 
rights track record is not above reproach, the death penalty was removed from the statutes 
as a sentence for piracy, instituting life imprisonment as an alternative.110  Kenyan prisons 
are however severely overcrowded, in some instances as much as 300 percent.111  Concern 
about human rights abuses remains,112 raising the question whether the handing over of 
suspected pirates to the Kenyan authorities could be seen as a violation of the UNCAT 
obligations of these European countries.  To date, however, the handing over of suspects to 
the Kenya police and the gathering and transfer of evidence for prosecution in the Kenyan 
courts have not yet resulted in any legal difficulties.113 
 
The Djiboutji Code of Conduct 
 
The code of conduct concerning the repression of piracy and armed robbery against ships in 
the Western Indian Ocean and the Gulf of Aden (the Djibouti Code) was signed on 29 
January 2009 by Djibouti, Ethiopia, Kenya, Madagascar, Maldives, Seychelles, Somalia, 
Tanzania and Yemen.  Subsequently 20 out of the possible 21 countries have signed this 
code of conduct.114  The five main areas for co-operation are (1) the investigating, arrest and 
prosecution of suspected pirates and armed robbery at sea, (2) the interdiction115 of suspect 
ships and property on board ships, (3) the rescue of ships, persons or property subjected to 
piracy and robbery at sea, (4) regional co-operation in terms of shared operations between 
the signatory states and states not signatory to the Code116 as well as (5) the sharing of 
information facilitating the prosecution of suspected pirates.117  Unfortunately the Djibouti 
Code is not a legally binding agreement.118  It also does not give any signatory any more 
rights than that provided for on international law.119 
 
In an area plagued by piracy regional co-operation between the various African states is 
extremely important.  Many of these countries lack navies and are therefore dependent on 
their neighbours to assist in maritime security.  Even where countries do have a navy there 
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is often a lack of funding, making patrolling the African coastline nearly impossible for any 
single African state.120  It is in this context that within the South African Development 
Community (SADC), South Africa, Mozambique and Tanzania, in an effort to promote 
regional co-operation in the combating of piracy, concluded a Memorandum of 
Understanding on maritime security co-operation.121 
  
Ship-riders 
 
The difficulties created by the number of role players in the policing, arrest, investigation and 
trial of suspected pirates resulted in the use of ship-rider agreements to facilitate the 
investigation and prosecution of piracy suspects.122  Ship-riders are neither something new 
nor exclusive to the combating of piracy having traditionally been used in the combating of 
illegal fishing and drug trafficking.123  The difference between ship-rider agreements 
combating piracy and other law enforcement agreements lies in the fact that anti-piracy 
operations generally do not take place within the territorial waters of one of the parties to the 
agreement.  The value of these agreements is in the removal of jurisdictional limits for the 
successful investigation and prosecution of the suspected pirates.124  Ship-riders can be 
described as “law enforcement officers from a coastal state...who are embarked on a foreign 
naval ship.”125  The agreement allows a law enforcement officer from a country willing to 
prosecute pirates to arrest and transfer suspects to the ship-rider’s domestic court.126  The 
ship-rider will typically collect the evidence and testify at the trial.  Considering that armed 
forces are equipped for combat and not traditional police work like the gathering of evidence, 
the use of ship-riders has the positive effect of increasing policing skills aboard military ships 
and may lead to more successful prosecutions of pirates.127  The agreement between South 
Africa, Mozambique and Tanzania for example allows a Mozambican ship-rider to be 
present on the South African vessel and to carry out any arrests that may become 
necessary. 
 
The idea behind the use of ship-riders is that the law enforcement officer, as representative 
of the prosecuting country, will exercise effective control over the suspect on behalf of the 
prosecuting country.  It is therefore not designed to widen the enforcement powers of the 
signatory to the agreement but rather to establish “adjudicative jurisdiction” over the 
suspected pirate.128  This leaves the country whose vessel is used free from any 
responsibility towards the human rights of the suspect creating a questionable legal fiction 
that they do not have effective control over the suspect.  Ship-rider agreements are however 
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only seen as a temporary solution and a long term solution lies in strengthening the courts 
ability to conduct piracy trials. 
 
Since Somalia does not have the capacity to prosecute pirates the option of prosecution by 
third countries currently seems to be the most effective.  This model is also the one most 
often followed.  UN assistance in building the domestic criminal justice system and prison 
facilities are much more cost effective than establishing a new international court.129  
However, handing over suspects to countries with a suspect human rights track record is 
effectively violating the human rights of the suspects and may open the door to claims 
against the countries handing over the suspected pirates.  Where countries enter into such 
agreements it is imperative that these concerns must be addressed.  Kenya, Seychelles and 
Mauritius have established regional prosecution centres pursuant to third party transfer 
agreements.130 
 
Prosecution in an international piracy tribunal. 
 
Currently the ICC is the only court with jurisdiction to prosecute international crimes.  As 
already seen the ICC does not have blanket jurisdiction to prosecute all international criminal 
offences.131  A possible solution proposed is the creation of a special international tribunal 
for the prosecution of pirates,132 which can either be an ad hoc tribunal, similar to the 
International Criminal Tribunal for Rwanda, or a “hybrid” tribunal where the piracy tribunal 
operates as an international chamber within the domestic courts of the State.133  According 
to a report by the UN Secretary General the Security Council is in fact considering the 
establishment of a specialised anti-piracy court.134  Countries in the East-African region 
including Puntland and Somaliland, Kenya, Seychelles, Mauritius and Tanzania are 
considered the most likely seat for such a court.135  However the report expresses concern 
regarding the long term sustainability of such a court.  In spite of the apparent threat posed 
by piracy very few instances have been recorded where naval coalitions have in fact handed 
over suspects to regional countries for prosecution.  In 2011 for example, of the 286 pirate 
attacks reported, only four cases were transferred to regional States for prosecution,136  
 
Middelburg sees the creation of a special regional tribunal as an opportunity to strengthen 
the regional judicial capacity to bring pirates to justice.137  A further advantage would be the 
proximity of the courts to the region of the offence, thereby ensuring that the offence can be 
dealt with in the area where it occurred and sentences executed close to the convicted 
person’s home State.  The courts can comply with the accused’s right to a speedy trial since 
the offence would be committed relatively closely to the courts, resulting in a shorter period 
between arrest and handing over for trial.138 
 
Conclusion 
 
The definition of what constitutes maritime security is not clear.  A specific country’s 
definition of maritime security largely depends on its own geographical circumstances and 
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maritime interests.139  Where countries have a vast coastline they are more likely to include 
concerns such as maritime environmental issues in their maritime security environment than 
those countries with small maritime zones.140  Maritime security creates a complex set of 
challenges such as conflicting maritime claims, foreign naval activity in territorial waters and 
other challenges facing good order at sea.141  All countries, irrespective of the size of their 
coastline, even landlocked countries, do have one maritime concern in common – the 
“security and safety of shipping and seaborne trade.”142  Consequently combating piracy has 
arguably received the most attention from the international community. 
 
In spite of the attention afforded to piracy it highjacking at sea and the seriousness attached 
to these crimes, they are by no means the only maritime crimes.143  Maritime crimes in turn 
should be seen against the wider background of other transnational crimes.  Many of the 
crimes committed at sea like drug trafficking and illicit arms trade are merely extensions of 
the crimes committed on land, across the borders of various jurisdictions.  These 
transnational crimes have been described as a greater threat to human security than 
terrorism.144  International concerns elicited a response from the UN General Assembly in 
the form of the UN Convention against Transnational Organised Crimes.145  Yet crimes at 
sea have not received the same level of treatment than those committed on land.   
 
Since maritime crimes are not limited to the borders of any specific country there is a need 
for both inter-state and regional co-operation.  These operations are however very 
expensive.146  Since all countries are potentially affected by maritime crime due the 
percentage of trade done at sea, all countries should contribute to maritime security 
enforcement.  In spite of this it does not seem as if the land locked states are in no hurry to 
become involved in the combating of piracy or other maritime crimes.  Memorandums of 
understanding such as those referred to are generally only reached between coastal states, 
specifically those most heavily affected by piracy.  Only a small number of states have the 
financial resources and training to conduct such operations on their own.147  This is further 
exacerbated by the fact that not all countries have navies.  It has been shown that co-
operation between states can be effective in the management of piracy.  The reality however 
is unequal regional and inter-state co-operation due to lack of resources.   
 
Inter-state co-operation creates jurisdictional concerns, especially in the prosecution of 
piracy and other maritime crimes.  The traditional flag-state jurisdiction is insufficient.  The 
status of piracy as a crime subject to universal jurisdiction opens it up to wider jurisdiction 
than mere flag-state jurisdiction, which is necessary in order to facilitate successful 
prosecution.  More jurisdictional restrictions are placed on other crimes such as drug 
trafficking where only the flag state would have jurisdiction to board and search a ship.  
Wider jurisdiction is created by means of treaties which allow for other ships to board and 
search ships on the high seas, although retaining the need for permission from the flag 
state.148  The effective combating of other maritime crimes would require wider rights 
regarding searches, seizures and arrests – such as in the case of piracy - than that currently 
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provided for in international law.  Slavery, for example, only provides for boarding and 
searching rights but no enforcement jurisdiction while a crime such as human trafficking 
does not create any boarding and searching rights at all.  The policing of these crimes at sea 
would have to be exclusively regulated by treaties.  In the context of maritime crimes the UN 
Organized Crime Convention, which deals with human trafficking and migrant smuggling 
provides for maritime interdiction in the case of migrant smuggling but not in the case of 
human trafficking.  Search and seizure for human trafficking can only take place in those 
instances where it can also be classified as migrant smuggling or slavery.149 
 
It can be argued that the seriousness attached to the various crimes should mainly depend 
on the financial impact of the particular crime on the state.  Piracy potentially affects all 
countries and can have a severe impact on trade at sea, hence the seriousness with which it 
is considered by the international community.  Other maritime crimes such as migrant 
smuggling,150 although highly profitable,151 are regarded as a lower risk without the same 
economic impact on the international community as piracy.  In turn smuggling migrants are 
more prevalent than human trafficking and is consequently regarded as the more serious 
offence of the two,152  since bypassing of a country’s immigration laws is also seen as a 
threat to the sovereignty of that country.   
 
Another aspect identified in the combating of piracy concerns the application of human 
rights.  Although this research has not elaborated on this aspect to great extent it is a matter 
that should receive urgent attention.  As indicated above UNCLOS and the different 
memorandums of understanding do not address the actual processes that should be 
followed during the arrest, prosecution and punishment of the pirates.  This creates the 
opportunity for the potential abuse of suspected pirates’ human rights.  The treaties and 
agreements regarding other maritime crimes such as drug trafficking seem to address these 
aspects more clearly than piracy.   
 
While it is clear that all maritime crimes are not treated equally and the bulk of resources are 
currently directed towards combating piracy the time may have arrived to do away with the 
fragmented approach towards the various maritime crimes and work towards a unitary 
solution for all crimes committed at sea. 

                                                           
149

 Guilefoyle 2009 at 183. 
150

 Defined by Guilefoyle 2009 at 180 as “procuring a person’s entry into a state’ of which the person 
is not a national or permanent resident’ by crossing borders without complying with national migration 
law and doing so for financial benefit.” 
151

 Guilefoyle 2009 at 182. 
152

 Guilefoyle 2009 at 181. 
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